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Natural Resources Conservation Service
6013 Lakeside Blvd.
Indianapolis, IN  46278
_________________________________________________________________________________________________________

June 21, 2012

INDIANA BULLETIN NO.  440-12-3

SUBJECT:  PGM – Natural Resource Conservation Service (NRCS) Appeals Procedures

Purpose:  To provide notice that the Final Rule for NRCS Appeals Procedures, 7 C.F.R § 614, was released to the Federal Register on June 11, 2012.  Indiana will continue to process appeals as we have in the past; however, some changes, clarifications and reminders are provided in this bulletin to better familiarize employees with the appeals process.

Expiration Date:  Until Final Rule for NRCS Appeal Procedures, 7 C.F.R § 614 are modified or
     		       updated.

Background:  NRCS published an interim final rule titled NRCS Appeals Procedures, at 7 C.F.R § 614, dated May 16, 2006.  The Final Rule has been released.  NRCS has made several minor adjustments in policy and clarification of appeals procedures to reflect comments received on the interim rule.  These include modifying or adding definitions for the terms adverse decision, preliminary technical determination, final technical determination, and program decision.  Other changes include clarifying that a request for mediation stops the running of the 30-day timeframe for requesting an appeal; and allowing for an extension of time when a field visit might be required for mediation of a technical determination. 
 
The policy and procedures currently available in Conservation Programs Manual (CPM), Title 440, Part 510, reflect the interim rule for NRCS Appeals Procedures.  This section is currently being updated by NRCS and will be released in the near future to reflect the Final Rule posted on June 11, 2012 in the Federal Register.  Below is a brief summary of significant changes by section of the Final Rule.  This is followed by the Indiana process reminders to all employees for the Technical and Program Decisions.

Section 614.4 – Decisions not subject to appeal 
· NRCS amended this section to clarify that decisions made by the Office of General Counsel concerning real property title standards issued by the Attorney General are not appealable to NAD.  This change to the interim rule is required to support recommendations made by NRCS and the Office of General Counsel. 
 
Section 614.7 – Preliminary Technical Determinations  
· Technical and program appeals have slightly different appeal paths and only the Highly Erodible Land Compliance/Wetland Compliance (HELC/WC) decisions are considered technical appeals.  All other adverse decisions are to be issued as Final Program Decisions with the appropriate appeal rights.  A participant must choose ONE path of appeal based on the particular decision type.
· For technical HELC/WD reconsiderations, an actual field visit is now optional.   If there is no need to go to the field again and NRCS and the participant agree to only an office visit, this is acceptable.
· The State Conservationist (STC) is still required to issue all final determinations which remain adverse to the participant after field/office reconsiderations.  If a technical determination is changed to a non-adverse decision, updated support documentation must be in the record and the District Conservationist can issue the final determination with changes.  

Section 614.9 – Program decisions 
· In the past, States have inconsistently determined when NRCS should give appeal rights when equitable relief is denied.  The final rule amends this section to clarify that NRCS agrees that a denial of equitable relief is one example of an agency adverse decision which is subject to NAD’s jurisdiction pursuant to 7 U.S.C. 6991(1).  This change would also make the rule consistent with appeal procedures implemented by the Farm Service Agency (FSA).  Therefore, section 614.9 of the rule was amended by adding paragraph 614.9(e) to state that NRCS will provide appeal rights to NAD on program decisions when equitable relief is denied by the Chief or the State Conservationist.  

Preliminary Technical Determinations
 
Only HELC/WC technical determinations will be issued as preliminary. For Preliminary Technical Determinations, the participant must be given the following options during notification of the determination.

1. Request a field or office visit/reconsideration by the staff that completed the determination; OR

2. Request mediation (See Mediation Application Form; Certified Mediator Contract List on  Indiana SharePoint); OR 

3. Request a Waiver from the State Conservationist for immediate finality of a preliminary technical determination.

The participant must make the request to the NRCS official issuing the Preliminary Technical Determination within 30 days of receiving the notification (Preliminary Determination Letter, NRCS-CPA-026E, Map), and can choose only one of the above options.  Our current preliminary determination letter also indicates that after 30 days of “no action” by the participant, the preliminary determination becomes a final determination and the only remaining appeal rights available are to Farm Service Agency (FSA) County Office Committee (COC) or National Appeals Division (NAD).  An additional 30 days would start when the preliminary was noted as final in the record.

If a field/office reconsideration is requested and the determination remains adverse to the participant, then the Agency Record (AR) including any additional information gathered during the reconsideration visit, must be sent to the State Conservationist to issue the final determination.   The INDIANA NRCS-CPA-21 (version 1.0 June 2012) will be used as a checklist to compile and organize the AR which supports the adverse decision.

In Indiana, the Agency Record (AR) for the Preliminary Technical Determination will be routed through the Area Office to the Area Conservationist (AC) or Designated Area Staff to ensure all the materials are in the record and accurately support the determinations.  
  
The AC or Designated Area Staff will check technical reconsiderations determinations and case files to make sure that:
1. The file is complete (utilize Indiana NRCS-CPA-21 for documentation needs) 
1. The determination meets all policy and procedures
1. Obtain corrected forms/maps (if applicable) prior to forwarding the record to the State Appeals Coordinator-Programs.

The State Appeals Coordinator will ensure a state level technical review is completed and the Final Technical Determination along with remaining appeal rights are issued under the State Conservationist’s signature within 30 days of receipt of the complete/accurate record under review.  Incomplete records delay the process and will be returned to the Area Office for follow-up and re-submittal.

Final Technical Determinations

Final Technical Determinations are immediately appealable when received by the participant.  
The producer must file the appeal request in writing within 30 days of receiving notification of a Final Technical Determination (NOTE: No action within the first 30 days from receipt of a Preliminary Technical Determination Notification; becomes Final and appealable to one of the appeal options below.  

1. Appeal to the FSA County Committee (7 C.F.R. § 780) for Title XII programs (Farm-Bill Programs, HELC/WC, EQIP, CSP, WRP, GRP, WHIP, etc.): OR

2. Appeal directly to NAD (7 C.F.R. §11)

If the participant appeals to the COC and the reconsideration has already been completed on the case, the Agency Record would still be at the State Office.  However, if none of the preliminary appeal options were utilized by the participant, the field office must be able to provide the AR within two working days of being requested and will be routed directly to the State Appeals Coordinator  requesting the record.  Appeals to the FSA COC require a State Conservationist’s review which includes a site visit.

Program Decisions

All Program Decisions are final the day they are received by the producer and as such are appealable immediately.  Program Decisions are those decisions related to specific program eligibility, funding, ranking, or contract cancellation/termination.  

For Program Decisions, the producer must be given the following options during notification of their appeal rights:
 
1. Informal hearing before the NRCS State Conservationist OR;
2. Appeal to the FSA County Committee for Title XII programs (Farm-bill programs, HEL/WC, EQIP, GRP, WHIP, etc.) OR;
3. Mediation, OR
4. Appeal directly to NAD

The participant must file the appeal request in writing within 30 days of receiving notification of a Program Decision and can choose only one of the above methods of appeal.  A participant must receive a final determination from NAD pursuant to 7 C.F.R. § 11 prior to seeking judicial review in any U.S. District Court with jurisdiction.

Appeals reference documents can be located on Indiana SharePoint under the home page Appeal folder.  Any updates to checklist/forms/letters will be located in this location:

1. NRCS Appeals Procedures, 7 C.F.R § 614, published June 11, 2012 (Final Rule)
2. Indiana NRCS-CPA-21 (version 1.0 June 2012) (AR checklist)
3. Template Notification Letters
4. NRCS-CPA-026E 
5. Mediation Application Form and Certified Mediator Contacts
Questions regarding procedures for appealable decisions should be directed to MaryJo Woodruff, NRCS State Appeals Coordinator or Teresah P. Caire, Assistant State Conservationist–Farm Bill Programs.  Technical questions pertaining to the National Food Security Act Manual (NFSAM) and HELC/WC determination procedures should be directed through Ken Collins, State Forester or Becky Ross, Acting, State Resource Conservationist.
 	
/s/
JANE E. HARDISTY
State Conservationist

cc:  Julia Wickard, FSA, SED
      Susan Allen, FSA Chief of Conservation Programs
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